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THE CENSOR AND THE SCREEN 


The work of the State boards of review is considered in the light of the 


recent movement for motion picture censorship. 


jection machines, while the silent drama 

was still silent, and while America’s gift 
to the humanities was still without honor ex- 
cept in its own country—to be exact, in 1911— 
Pennsylvania established the first state board of 
censorship. Immediately legislators in Kansas, 
Ohio, New York, Maryland, Virginia, and 
Florida had visions of their constituencies slid- 
ing down the celluloid path to perdition, and 
within the decade they also had inaugurated 
state boards of censorship. 


Bx in the days of carbon-burning pro- 


Parrying the thrust 


On the whole, however, the post-war genera- 
tion was enjoying life with a notable absence 
of either inhibitions or restrictions when a re- 
action set in. The movement spread rapidly 
and extensively, and in 1921 bills proposing 
state censorship of motion pictures were intro- 
duced in thirty-two legislatures. The motion 
picture industry, surprised and pained that its 
high-minded efforts to amuse the populace 
should be so misunderstood, rallied to the fray 
with the look of grieved innocence still fresh 
on its countenance. So superbly were the re- 
sources of skillful publicity handled that the 
industry is generally credited with defeating, 
single-handed, the bills in all but four of the 
thirty-two states. And in the four remaining 





ones, governors’ vetoes quashed the legislation. 

Canny press agents spoke heatedly of per- 
sonal liberty, of a heritage of unhampered indi- 
vidualism, of the “un-Americanism” of censor- 
ship. The reformers countered with the state- 
ment that if the citizenry eat canned olives 
which give them ptomaine, it is no defense to 
say that the citizenry prefer that kind of olives, 
and it is no infringement of democratic rights 
to examine the olives before distribution. Ex- 
changing polemics for satire, the free-screen ad- 
vocates ridiculed the reformers as Comstockian 
prudes, laughed jovially at the expense of the 
morally squeamish. Those in the high places 
struck a more moderate note, but the motif was 
the same. 


Public opinion the censor 


Said Mr. Will Hays: “The American public 
is the real censor for the motion picture, just 
as it is for the press and the pulpit. Through ail 
the discussion, the people of America have al- 
ways flatly opposed censorship and needless re- 
strictions as inimical to free institutions.” And 
the National Board of Review, established by 
the motion picture industry for self-censorship, 
likewise contended that “the public is the best 
censor, and the public alone can and will com- 
mand production of good pictures.” 

From which the average citizen would not 
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be unjustified in as- 
suming that the mo- 
tion picture industry 
was keenly attuned 
to public sentiment 
and eager to accede 
to popular wishes. 

Recently the re- 
form element has at- 
tempted to enforce 
its judgment upon 
the producers by or- 
ganizing a boycott which is detached from any 
major legislative activity. This boycott has en- 
listed the support of a considerable number of 
movie-goers. The News-Week for July 7 noted 
that Roman Catholic bishops meeting in Wash- 
ington last spring “founded the Legion of 
Decency and asked Catholics to sign a pledge 
‘to remain away from all motion pictures ex- 
cept those which do not offend decency and 
Christian morality. To Hollywood’s dismay 
and amazement the Central Conference of 
Jewish Rabbis and the Protestant Federal Coun- 
cil of Churches of Christ in America has urged 
their members to join the Catholics in their 
war. Last week the movement begun in Wash- 
ington was still gaining in strength.” 


The theatre speaks 


Variety, breezy and spectacular tabloid of 
the theatrical world regrets that “the anti-film 
campaign is being allowed to go to extremes” 
and protests that the balance sheets of the in- 
dustry are reflecting the influence of the move- 
ment. It admits “that the film producers have 
been wrong many times and in many ways. 
But their mistakes have not been malicious. 
Rather have they been on the side of bad judg- 
ment or poor taste, and a bad error has been 
in ignoring for so long a warning which was 
sounded as far back as 1932.” The core of the 
defense is that a genuine attempt at self-censor- 
ship is being carried on. “The picture business 
in making correction has devised the best sys- 
tem for self-censorship it has ever had and is 
entitled to a truce until results can be judged 
on the screen.” 








Judging from newspaper reports and stories 
in weekly periodicals, the movement is sweep- 
ing the country like the drought, leaving in its 
wake profit-thirsty theatres. After all, accord- 
ing to the News-Week “in America no less than 
65,000,000 persons—half the population of the 
country—are under official church pressure to 
boycott indecent and un-Christian films.” 


What’s in a name? 


The boycotters claim—and the claim is not 
disputed by the motion picture industry—that 
as a result of the movement movie magnates 
are taking stock—cancelling productions, elim- 
inating scenes, altering titles. The producers 
smirkingly christened Mae West’s recent film 
“It Ain’t No Sin;” changed the title to “The 
Belle of St. Louis”; retreated hastily when St. 
Louis violently voiced indignation. The unfor- 
tunate picture was then tentatively called “The 
Belle of New Orleans,” but even Mayor Walms- 
ley and the Honorable Huey Long ceased their 
chronic altercation long enough to join forces 
in protecting the fair name of their city. Wea- 
rily, at long last, the production company set- 
tled on “The Belle of the Nineties,” probably 
trusting that end-of-the-century morals were 
broad enough to give the little girl a chance. 
Which completes the cycle, as the belle of the 
nineties has not yet advised the producers that 
it Was any sin. 

It is safe to say that many sensible persons— 
neither thin-skinned nor puritanical—have be- 
come apprehensive over the influence exerted 
by many films, and consider the movies over- 
sexed, over-addicted to criminal melodrama. 
They believe that many pictures which are not 
flagrantly indecent, still present so false and 
shoddy a sense of values that they are as un- 
healthful fare for the mind as over-ripe food is 
for the stomach. 

On the other hand, reactionary movements 
are notoriously intemperate, and the liberals are 
in terror lest they be forced to choose between 
the wild adventures of the Rover Boys and the 
passionate loves of Elsie Dinsmore. 

Almost all of the civilized nations exercise 
some form of governmental censorship over the 
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motion picture—usually a more stringent cen- 
sorship than any yet introduced in this country, 
and it may be that the answer to the American 
problem is to be found in sane and moderate 
censorship boards. State GOVERNMENT takes no 
sides in this delicate dilemma, but in line with 
its policy of publishing timely factual informa- 
tion, and because many legislators may soon be 
forced to vote for or against such legislation in 
their own states, it presents the following sum- 
maries of what has been done in the six states 
which have already established censorship 


boards. 


In order to pass 


In general, the standards set by all of the 
states are similar to those enunciated by the 
Motion Picture Division of the New York State 
Department of Education in a report in which 
the Division stated that during a five-year pe- 
riod it had eliminated 17,000 objectionable inci- 
dents from pictures which it had reviewed. A 
film to be passed, the Division stated, must not 
be “indecent, inhuman, obscene, immoral or 
tending to corrupt morals, sacrilegious, or tend- 
ing to incite crime.” 

Pennsylvania. On June 19, 1911, the General 
Assembly of Pennsylvania created the Pennsyl- 
vania Board of Censorship which was to be 
composed of two men and one woman. Four 
years later the act was revised. In that same 
year—1915—the constitutionality of such a stat- 
ute was first tested in this country, when this 
act was upheld by the Pennsylvania courts. 
Later these same courts were the first to rule 
that talkies as well as movies come within the 
scope of such a statute. 

Ohio. Second to be established, the Ohio 
board is also composed of three members. Orig- 
inally the members were appointed by—and 
the Board was under the jurisdiction of—the 
Industrial Commission. However, with the 
adoption of Governor Davis’ Reorganization 
Bill in 1921, all the powers and duties of the 
Board were transferred to the State Department 
of Education, Division of Film Censorship. 

Maryland in 1916, Kansas in 1917, followed 
with similar three-member censorship boards. 





The law of the former state stipulates that “one 
of the three shall be a member of the party 
which polled the second highest vote at the 
last general election prior to their appointment.” 


1689 miles 


New York’s state board of censorship, estab- 
lished in 1921, was originally a separate admin- 
istrative unit. Now it has become a division of 
the Department of Education, and the mem- 
bers are appointed by the Board of Regents of 
the University of the State of New York upon 
the recommendation of the Commissioner of 
Education. In one sense, this seems a logical 
arrangement, for much of the public concern 
over the character of films is based on their in- 
fluence upon the large number of school chil- 
dren in the audiences. On the other hand, per- 
sons who are preoccupied with problems con- 
cerning childhood and adolescence might easily 
overlook the viewpoint of adult movie-goers 
whose standards of recreation naturally differ 
from standards for children. 

During 1933, 1689 miles of film (8,916,000 
feet) actually passed before the eyes of these 
New York reviewers. 

In Virginia, the three members of the board, 
who are appointed by the Attorney General and 
hold office at his pleasure, are impressively titled 
the “Division of Motion Pictures of the Depart- 
ment of Law.” 

The Florida statute on motion picture cen- 
sorship, adopted in 1921, is interesting and 
unusual. It provides for an out-of-the-state and 
only partially governmental censorship. The 
governor is authorized to appoint three repre- 
sentatives to the Na- 
tional Board of Re- 
view, which is a pri- 
vate board established 
by the motion pic- 
ture industry for 
purposes of _ self- 
censorship. Pictures 
which are not ap- 
proved either by this 
board or by the New 
York state censor- 
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ship board may not be shown in the state of 
Florida. 

Although Connecticut has not established a 
state board of censorship with right of preview, 
there exists in that state, at least potentially, the 
legal right to censor motion pictures. An act 
requiring the registering of films provides that 
“in the event that any films shall have been 
registered which the commissioner (of public 
safety) may find to be immoral or of such a 
character to oftend the racial or religious senses 
of any element of society, he may revoke such 
registration.” 

In Massachusetts motion pictures which are 
to be shown on Sundays must be approved by 
the Commissioner of Public Safety “as in keep- 
ing with the character of the day.” 

Most of the boards require no appropriation 


since the revenue from fees and fines is sufficient 
to render them self-supporting. As can be seen 
in the table below, the fees assessed range from 
one to three dollars for each one thousand feet 
of film examined. Violation of board rulings 
is penalized by fines which also go to the main- 
tenance of the censorship boards. 

Many experts in education and in social 
work, as well as many individuals concerned 
with the moral issues, believe that there are po- 
tent arguments in favor of censorship of motion 
pictures. Persons in the opposite school quote 
the pithy remark made some years ago by Wil- 
liam Brady, once famous theatrical producer. 
In commenting upon the agitation to “clean up 
the stage,” he opined that it might be done, but 
added, “You'll have to clean up a good many 
American minds first.” 


STATE CENSORSHIP BOARDS 


This table summarizes the statutory provisions which 


have been made concerning censorship boards. 











Year /Num-_ 
Members 
State board ber of appointed 
cre- | mem- PP ‘ . 
ated | bers ‘ 
Kansas | 1917 | 3  |Governor 


Maryland 1916 | 3 Governor 
New York 1921 | (1) |Board of 





Regents 
Ohio | 1g15 | 3 (Industrial 
| | Commission 
| 
- | 
Pennsylvania) 1911 3 |Governor 
Virginia | 1922 | 3  |Attorney 
| General 


_ Con- | 
sent | rem! Under Salary Fee per 
of sen- gk sae a! of |reel(;) 
‘a ) jurisdiction | | te 
office of ” has 
neces- bers viewed 
| sary 
| @) 
no 3 | $2400 $2-$2 
| 1800 
yes 3 | 2400 |$2-$1 
yes Dept. of | $3-$2 
‘Education 
no 3. |\Div. of Film) 1500 $1-$1 
Censorship 
‘Dept. of Ed. (2) 
no | 3 | 4800 |$2-$2 
| 4500 
no 3 \Department | 3000 $2-$1 
of Law 











(1) The Board of Regents appoints the director, as well as the necessary officers and employees, upon 
the recommendation of the Commissioner of Education. 


(2) Salary of chairman. 


(3) First figure is fee for first thousand feet of film; second figure is fee for each subsequent thousand 


feet. 





























187 


BIRTH CONTROL 


This article presents the viewpoint of the militant 


advocates of birth control legislation. 


By MARGARET SANGER 
Chairman, National Committee on Federal Legislation for Birth Control 


ow many people know that over sixty 
H years ago Congress passed a law mak- 

ing it a penitentiary offense for anyone 
(even a doctor) to send or receive through the 
United States Mails even the address of a physi- 
cian or a clinic where information concerning 
ways to prevent conception could be obtained ? 
And, conversely, how many people know that 
it is entirely legal for them to obtain contra- 
ceptive information under existing state stat- 
utes, subject to certain limitations, in every state 
of the Union except Mississippi? 


An unjustified reputation 


For we have the extraordinary situation of 
a federal law in effect nullifying the laws of 
forty-seven states. While a physician may 
legally dispense information under the statutes 
of his state, it is illegal for him to receive through 
the mail the necessary technical information 
and medical supplies. The federal attitude to- 
ward contraceptive information has given rise to 
misunderstanding and confusion on this sub- 
ject, particularly as to the difference between 
birth control and abortion; it has enshrouded in 
secrecy a subject important to the health and 
welfare of many persons; it has deterred legis- 
latures from action on a subject made unsavory 
by its legal association with obscenity; it has 
hampered and confused the medical profession, 
anxious to give advice to their patients where 
desirable for health reasons, but fearful of 
jeopardizing their professional standing 
through ignorance of the law. 

The federal obscenity law, passed in 1873, 
classes the prevention of conception with abor- 
tion, pornography, filth, and indecency. Two 
generations have passed since that law was 





enacted; women have gained suffrage; and so- 
cial hygiene is part of our educational program. 
It was as a challenge to this law that the birth 
control movement arose and the National Com- 
mittee on Federal Legislation for Birth Control 
was organized. 


A question of health and income 


First, let me emphasize that birth control is 
not abortion. Birth control is the conscious con- 
trol of the birth rate by means that prevent con- 
ception. The essential facts are: First, it is the 
prevention of conception, not the interruption 
of pregnancy after conception has taken place. 
In preventing conception one does not destroy 
life as no life has been conceived to destroy. 
Second, it is control, not necessarily limitation. 
To control the birth rate is to control the size 
of the family and the spacing of births with 
some regard to the mother’s health, to the in- 
heritance both husband and wife are able or 
likely to pass on to their children, to the health 
of the children already born, to the father’s 
earning power, and to the standards of living 
the parents wish to maintain. 

Ignorance of the methods of birth control 
has become an acknowledged factor in infant 
and maternal mortality, unemployment, child 
labor. slum conditions, overcrowding, illiteracy, 
and feeble-mindedness. Relief authorities are 
alarmed by the rapid increase in population 
among the destitute families of the nation. The 
high birth rate among the unemployed adds to 
our relief burdens. Parents who cannot support 
two or three children are unable to obtain con- 
traceptive information under our present federal 
laws. Thus more children are brought into the 
world without any adequate provision for their 
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future and with the resultant probability of an 
added burden on society. 

The federal law, Section 211 of the Penal 
Code, was passed by Congress in 1873 during 
the last hectic hours of a hurried and confused 
session of Congress. The chief object of the leg- 
islation, as revealed by a study of the official 
records, was to stamp out the widespread 
trafic—particularly among the school children 
—in pornographic literature. As a matter of 
legislative history, it appears beyond question 
that when these laws were first enacted the 
members of Congress had no inkling that they 
were legislating on the subject of birth control. 
The drastic restrictions and penalties surround- 
ing the subject of contraception under Section 
211 and additional statutes passed subsequently 
are briefly outlined. 


Inflexible rules 


1. Section 211 of the United States Penal 
Code—Prohibits sending by, or receiving from, 
the United States Mails information or supplies 
pertaining to the prevention of conception. 
There are no exemptions. 

2. Section 245 of the United States Penal 
Code—Also prohibits sending by, or receiving 
from, an express company or other common 
carrier information or supplies pertaining to 
the prevention of conception. There are no 
exemptions. 

3. Sections 311 and 312 affect the territories 
and districts of the United States and are even 
more rigid in their prohibition, as they forbid 
even the possession of any article intended for 
the prevention of conception. There are no 
exemptions. 

4. Section 305 of the Tariff Act prohibits the 
importation of articles pertaining to the pre- 
vention of conception. No exemptions. 

The penalties for violation of these laws are 
of two kinds: a fine of $2,000 to $5,000; or im- 
prisonment for five years. Either or both may 
be imposed. 

It should be noted that these federal laws 
make no exemption in their prohibitions for lit- 
erature of a scientific character. Nor have they 
made an exception for the physician in his reg- 


ular practise, nor for hospitals and clinics, nor 
for patients of these hospitals and clinics, nor 
for the general and proper distribution of 
medical supplies. These laws have been the 
means of suppressing properly authorized sci- 
entific literature on the subject of contraception, 
while encouraging a vast underground “bootleg 
trafic” of unscientific and frequently dangerous 
methods by commercial agencies exploiting the 
needs of women. 


Bonded or bootlegged? 


Over 20,000 women die yearly in the United 
States from causes due to child-bearing. The 
number of deaths due to abortions each year is 
a blot on our civilization and a disgrace to any 
country. Dr. F. J. Taussig, in his article “Abor- 
tion in Relation to Fetal and Maternal Wel- 
fare” prepared for the Committee on Prenatal 
and Maternal Care for the White House Con- 
ference estimated the death loss from abortion 
as 15,000 annually and made the following sig- 
nificant statement in his summary: “The in- 
crease in the number of abortions is noticed 
primarily among married women who have 
three or more children.” 

This brings us squarely to the point. Women 
will limit their families in some way. Are they 
to be granted the right to reliable medical infor- 
mation from responsible sources, or must they 
continue to pay in this toll of broken and 
wasted lives for a legislative blunder in 1873. 

The federal laws interfere with the importa- 
tion of articles and with the transmission to 
this country of the results of the researches 
which are undertaken in other countries. Such 
materials and data would be of great assistance 
to the medical profession of this country in the 
proper functioning of their profession. Despite 
the enlightening decision of Judge Woolsey in 
the case of Marie Stopes’ book “Contraception” 
in 1932, that there is nothing in Section 305 to 
prevent contraceptive information from com- 
ing into this country, the Customs Authorities 
continue to prevent the importation of contra- 
ceptive materials. We are in constant receipt 
of communications from physicians frustrated 
in their attempts to secure materials from 
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abroad, and at the present time a case is pend- 
ing which deals with a shipment from Japan 
that has been deniéd entry to this country. This 
was sent by a Japanese physician to Dr. Han- 
nah M. Stone, Medical Director of the Birth 
Control Clinical Research Bureau. The con- 
traceptives in question represent a new depar- 
ture from the present forms of 
contraceptives. If research proved 
them practical for American 
women, the cost would be reduced 
to an insignificant item and pro- 
tection would be possible for 
countless women who cannot af- 
ford it at the present time. 

In spite of the fact that under 
varying limitations the laws of 
forty-seven states permit physi- 
cians to give contraceptive infor- 
mation—as can be seen from the 





group who may object to it, but we do ask the 
members of Congress to give the millions of 
mothers who desire it, the right to have proper 
scientific information through the proper chan- 
nels and from qualified medical persons. 

At the second session of the Seventy-third 
Congress bills were introduced by Senator 
Daniel O. Hastings of Delaware 
and Congressman Walter M. 
Pierce of Oregon to amend Sec- 
tions 211, 245, and 312 of the 
Criminal Code, above quoted, by 
adding the following paragraph 
to each section: 


Amendment 


“The provisions of this section 
shall not be construed to apply to 
any book or information relating 
to the prevention of conception, or 








table on page 191—and in spite of 
the fact that there are in this coun- 
try today 157 legally operating birth control 
clinics distributed over twenty-nine states, 
medically established, medically directed, and 
organized solely for the purpose of giving con- 
traceptive advice, yet it is illegal to send an in- 
quiring mother the address of either physician 
or clinic where contraceptive information may 
be obtained, even though she be poverty stricken 
or diseased. 


Exemptions sought 


The essential object of the birth control legis- 
lation recently before Congress is to exempt 
duly licensed physicians, hospitals, and clinics 
from the restrictions of the present laws. The 
inference has been, and is, constantly made that 
this bill would open the mails and common 
carriers to pornographic and obscene literature. 
Such statements wilfully misrepresent what 
this bill specifically intends to do. The bill 
leaves the law exactly as it is except that the 
subject of prevention of conception is taken 
from it and placed in the hands of the medical 
profession where it rightfully belongs. There 
is nothing in this legislation which forces the 
use of contraception upon any individual or 


Margaret Sanger 


article, instrument, substance, 
drug, medicine, or thing designed, 
adapted, or intended for the prevention of con- 
ception, for use 

(1) by any physician legally licensed to prac- 
tise medicine in any state, territory, or the Dis- 
trict of Columbia, or by his direction or pre- 
scription ; 

(2) by any medical college legally chartered 
under the laws of any state, territory, or the 
District of Columbia; 

(3) by any druggist in his legitimate pre- 
scription business; or 

(4) by any hospital or clinic licensed in any 
state, territory, or the District of Columbia.” 

The passage of this legislation would auto- 
matically raise the ban which now prevents 
thousands of hospitals and public health agen- 
cies from giving this service in conjunction with 
their post-natal and pre-natal maternal care. It 
would enable relief agencies to ease the burden 
of millions of families of the unemployed by 
referring the mothers to responsible medical 
sources. 

The claim is frequently made that with the 
unquestioned change in public sentiment 
during the past twenty years, birth control in- 
formation is now accessible to all classes, inas- 
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much as the present laws are not enforced 
against physicians. Few assumptions are more 
erroneous. In effect, today we have class legis- 
lation on the subject of birth control. Those 
financially able to consult a private physician 
may obtain contraceptive advice—the value of 
which is dependent upon the thoroughness with 
which the doctor has been able to inform him- 
self on the subject. Until recently, practically 
no medical college included the subject of con- 
traception in its curriculum. 


Not for the poor 


One can readily understand that while a 
physician may choose to break the law in his 
private practise in order to obtain medical text- 
books on the science of contraception for him- 
self, and medical supplies for his patient, he may 
hesitate to involve institutions with which he 
is afhliated in a like disregard for the law. Con- 
sequently, it is usually more difficult for the 
poorer people—who are in particular need of 
this advice—to obtain it, since they are largely 
dependent on public hospitals and health agen- 
cies for medical service. 


Judicial progress 

Despite the tremendous change in public 
sentiment since 1914, the federal laws remain 
unchanged. All progress has been through 
judicial decisions or interpretations. In 1918, 
Judge Crane opened the first loophole in the 
legal wall surrounding the subject of contra- 
ception by ruling that in New York State, under 
Section 1145 of the Penal Code, physicians 
might legally give such advice for “the cure or 
prevention of disease.” As a result of this deci- 
sion the Birth Control Clinical Research Bureau 
was established in 1923 in New York City. The 
case histories of over 40,000 women are on rec- 
ord there, forming a remarkable analysis of the 
physical, economic, and emotional lives of these 
women. Every stratum of society and every 
religion is proportionally represented. 

Another notable decision was handed down 
by Federal Judge Swan in 1930 when he indi- 
cated that the word “illegal” may be read into 
the federal statute preceding the word “contra- 





ceptive.” Thus to prove a case against the sender 
of contraceptive material it is necessary for the 
government to show that the sender intended 
the material to be used for illegal purposes. The 
court further stated: “The intention to prevent 
a proper medicinal use of drugs or other articles 
merely because they are capable of illegal uses 
is not lightly to be ascribed to Congress.” 

In several cases dealing with indictments for 
mailing “obscene” matter under Section 211 the 
courts have recognized that what is “obscene” 
may depend upon the character of the ad- 
dressee, and the manner of distribution, al- 
though there is nothing in the statute, apart 
from the elasticity of the word itself, to support 
such a qualification. 


Legalizing the accepted 


The proposed legislation in a large measure 
merely seeks to incorporate in the federal laws 
the exemptions thac have already been judi- 
cially recognized. Congressional recognition is 
also necessary if the prevention of conception is 
definitely and finally to be dissociated from an 
atmosphere of furtiveness and obscenity, and 
openly handled as a legitimate medical prob- 
lem. 

Unquestionably today there is an overwhelm- 
ing sentiment in the country for birth control. 
Many persons are in total accord with Dean 
Inge’s opinion that “the Comstock legislation 
in America has done unmixed harm. It is 
worse than useless to put down by law a prac- 
tice which a very large number of people believe 
to be harmless, and which must be left to the 
taste and the conscience of the individual.” 
However, until this widespread sentiment be- 
comes more articulate, Congress will not act. 

Birth control is not a panacea for all the social 
and economic ills in the world, but at least it is 
the most important immediate help which can 
be applied as a solution to the present problems 
of millions of men and women. Those who are 
practising birth control because they are fully 
conscious of the moral responsibility of bringing 
a child into the world, are laying the foundation 
of a vast experiment in race building which is 
without precedent in the history of mankind. 
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BIRTH CONTROL LAWS 


Twenty-four states neither prohibit nor restrict the dissemination of birth control information; 
one state prohibits; twenty-three have restrictive clauses but exempt medical advice. 
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(1) Exemption for publication and sale of medical works only. 

(2) Contraceptive materials not prohibited. 

(3) Exemption for ‘‘legally licensed physicians in the legitimate practise of their profession.” 
(4) Physicians may advise and instruct patients wherever there is ‘just cause.’ 














































































































































































































































































































16,000 UNFIT FOR PARENTAGE STERILIZED 
Supplementing the article on the opposite page, this table dates the scores of 
sterilization statutes, summarizes their provisions, totals the operations. 
ote ian Coors — ne ‘ a. % ' History of sterilization laws 
Feeble-minded, ,; Any defective | ‘utions as of First la | Law f 
or mB 
epileptic phe thee 1933 
Alabama * 131 1919 | __ 1928 
Arisona * 20 1929 | 
Arkansas am | ' 
California * 8504 1909 . 1913 
Colorado | a 
Connecticut * * 338 1909 1929 
Delaware * * 296 "4923 | 4929 
f Florida | 
t] Georgia | yz a 
Idaho * . 13 1925 | | 1928 ; 
3 | Illinois | 
i Indiana | | 217 (3) | 1907 ~~ | * me; 
lowa . * * (1) | 94 1911 | * | 1915-31 
7 Kansas * 976 1913 | * | 1917 
he Kentucky | 
ad Louisiana 
; ' Maine . | | * 41 1925 | | 1929-31 ; 
3 Maryland 
i Massachusetts 
Michigan * 1083 1913 | * 1931 
Minnesota * 693 1925 | | 1929 
Mississippi * 12 1928 
Missouri 
Montana * 81 1923 | 
Nebraska . * 229 1915 ae 1929 
Nevada 1911 * | 
New Hampshire * | 165 1917 | | 1921-29 
New Jersey 1911 * 
New Mexico | 
New York 42 (3) 1912 * 
North Carolina 46 1919 * 
North Dakota * rs +. 93 1913 1927 
Ohio ’ 
Oklahoma * . 0 1931 
Oregon 7 * | 882 1913 * | 1917-25 
if Pennsylvania 
| Rhode Island ae 
ie South Carolina 
F South Dakota * 139 1917 1925 
ti Tennessee | | | 
hi Texas | | 
qi Utah * * | 85 1925 1929 
iE Vermont . * | 30 1931 
ih Virginia * 1333 1924 SiC 
A Washington * * 30 1909 * | 1921-29 
Hh | West Virginia * | 1 1929 
,? Wisconsin * 492 1913 | 1931 
| Wyoming | | 
H Total 25 10 4 16.066 | | 
i (1) Sterilization can be enforced even over refusal of permission if district court affirms judgment of State Board of Eugenics. 
y (2) Numbers cover sterilizations from passage of law to January 1, 1933. They do not include operations performed in private hospitals nor 
ih those in which the primary purpose was therapeutic. 
‘ (3) These numbers refer to operations performed before the laws were declared unconstitutional. 
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FOR A BETTER RACE 


Twenty-five of the states are trying to control the number of defectives 
and of criminals through the use of eugenic sterilization. 


Printed by special arrangement with The United States Law Week 


Among the fluctuating numbers of “unem- 
ployed” there is a steadily increasing percent- 
age of individuals who are “unemployable” be- 
cause they are either physically, mentally, or 
socially inadequate. Reputable authorities set 
the present number of “estimated permanently 
unemployable” at approximately 2,000,000. Ob- 
viously the economic burden of caring for these 
“unemployables” and for their families rests 
mainly upon the shoulders of the employed— 
and 1s carried at the expense of their families. 

Because the future of any country depends 
upon the quality of its citizens and also because 
the ethical standards of most Americans dictate 
that every human being in the country must be 
adequately sheltered, clothed, and fed—even 
if the entire expense falls upon the taxpayer— 
there is one school of thought which considers 
it a matter of governmental concern to reduce 
the number of mental defectives. Many mem- 
bers of this school of thought advocate, as the 
primary means to this end, the sterilization of 
those public charges whose deficiencies are 
proved to be of an hereditary character. In pub- 
lic institutions alone the taxpayers are today 
providing the necessities of life for 381,000 per- 
sons on account of their mental condition, and 
of this number at least 76,000 are either feeble- 
minded or epileptic. 

On account of this situation, State Govern- 
ment feels that the views of persons who enter- 
tain such opinions will be of interest to its read- 
ers, whether they agree or disagree. 





criminals in the United States has had, 
during the past twenty-five years, a check- 
ered career largely because of the diverse state 
statutes and court decisions. In addition, diver- 


aa of mental defectives and 


sity of law and decision in this country is accom- 
panied by controversy with regard to the social, 
economic, religious, and medical aspects of the 
subject. These non-legal aspects are adverted 
to only in explanation of the legal situation, 
which is presented in this article and in the 
accompanying table. 


Opposing camps 

State legislatures contemplating legislation 
on this subject are met by a militant split of 
authority on every phase affecting it. On the 
one hand are those who oppose sterilization as 
an invasion of individual liberty, and claim that 
the right to procreate is as inviolable as the right 
to live. On the other hand, the proponents be- 
lieve that sterilization can and should be used 
by society to improve the race. 

Medical authority, consulted as to the advisa- 
bility of sterilization and its probable results, 
gives answers which are at the same time posi- 
tive and irreconcilable. Dr. H. H. Laughlin, an 
outstanding authority because of his study of 
the subject at the Carnegie Institution, de- 
clares that “it is the greatest tool for race im- 
provement,” while Dr. J. H. Landman, also 
eminent in the field and author of “Human 
Sterilization,” believes that “it is not by any 
means the solution of the problem of the feeble- 
minded and mentally diseased. Instead, it cre- 
ates new problems.” 

Modern sterilization may be said to have be- 
gun in Indiana, where, in 1907, the first impor- 
tant sterilization law was passed. Since that 
time thirty-one states have enacted sterilization 
statutes, twenty-five of which are still effective. 
Sterilization laws have also been enacted by 
Denmark, Finland, Germany, and certain of 


the Canadian, Swiss, and Mexican provinces 
since 1907. 
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194 STATE GOVERNMENT 


Much confusion has resulted from failure to 
distinguish the purpose, method, and results 
of the ancient penal practise of unsexing from 
those of the modern laws. To understand. the 
legal views of sterilization it must be remem- 
bered that unsexing, or the removal of genital 
organs, is neither contemplated nor permitted 
by these statutes. Their object is to prevent pro- 
creation of offspring. In the operations pre- 
scribed, the possibility of begetting offspring is 
removed without affecting the desire or capacity 
for sexual intercourse. In the case of males, the 
operation known as vasectomy is accomplished 
in about three minutes with no danger, and 
little pain. In the case of females, salpingectomy 
is only slightly more serious. There is medical 
testimony that the effect of these operations may 
be counteracted at any future time by another 
simple operation which restores fertility. 


Test case 


From a legal standpoint, the most serious 
question relative to state sterilization statutes 
has been their constitutionality. The usual 
grounds of attack have been under constitu- 
tional provisions regarding: (1) cruel and un- 
usual punishment; (2) due process of law; and 
(3) equal protection of the laws. The decision 
of the Supreme Court of the United States in 
the case of Buck versus Bell in 1927 was the 
turning point in the attitude of state courts as 
to the constitutionality of these statutes as social 
measures. Before that case, every state decision 
had been against constitutionality: New Jersey 
and New York on the second and third of the 
above-mentioned grounds and Michigan on the 
third. The very pattern statute of Indiana had 
been held void on the constitutional point of 
“due process of law.” 

In Buck versus Bell the Supreme Court sus- 
tained the Virginia sterilization statute. Vir- 
ginia sought to sterilize Carrie Buck, who was 
the feeble-minded daughter of a feeble-minded 
mother, and who in turn was the mother of a 
feeble-minded and illegitimate child. Counsel 
for Buck claimed that the statute violated the 
due process and equal protection clauses of the 
Federal Constitution, the equal protection 





clause being invoked because the act was limited 
to the inmates of state institutions for the insane 
and feeble-minded. Counsel for the state relied 
heavily on the analogy to compulsory vaccina- 
tion which had already been upheld. 

Writing the majority opinion for the Supreme 
Court, Mr. Justice Holmes states: “We have 
seen more than once that the public welfare 
may call upon the best citizens for their lives. 
It would be strange if it could not call upon 
those who already sap the strength of the state 
for these lesser sacrifices, often not felt to be 
such by those concerned, in order to prevent our 
being swamped with incompetents. It is better 
for all the world, if instead of waiting to exe- 
cute degenerate offspring for their crime, or to 
let them starve for their imbecility, society can 
prevent those who are manifestly unfit from 
continuing their kind. The principle that sus- 
tains compulsory vaccination is broad enough 
to cover cutting the Fallopian tubes.” Mr. Jus- 
tice Holmes then delivered his oft-repeated 
statement that “three generations of imbeciles 
are enough.” Mr. Justice Butler alone dissented. 


State laws 


Since Buck versus Bell, state courts have uni- 
formly upheld sterilization laws. But, in 
reaching this result, they have been aided by 
the elaborate procedure set up in most modern 
statutes to comply with constitutional guaran- 
tees. The highest courts in Kansas, Michigan, 
Nebraska, Idaho, and Utah have upheld their 
statutes against a challenge of invalidity under 
the heretofore noted constitutional provisions. 

Sterilization as so-called punishment is a 
different problem. California, Nevada, and 
Washington had statutes for that purpose in 
connection with serious sexual crimes, but such 
sterilization under the Nevada law was held 
unconstitutional by a Federal Court as cruel 
and unusual punishment, because ignominious 
and degrading (although not physically cruel). 
The Washington State Supreme Court upheld 
the Washington statute on an exactly opposite 
determination. Proposed legislation for the 
emasculation of “dangerous” criminals would 
give rise to yet another constitutional problem. 
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The table on page 192 shows the situation in 
regard to sterilization laws as it exists in the 
various states at the present time. Twenty-five 
states today have effective sterilization laws. 
These laws may be classified in several different 
ways. All of them, for instance, provide for 
sterilization — in certain instances —of the 
feeble-minded, insane, and epileptic. These 
twenty-five states are: 


Alabama ° Michigan Oklahoma 
Arizona Minnesota Oregon 
California Mississippi South Dakota 
Connecticut Montana Utah 
Delaware Nebraska Vermont 
Idaho New Hamp- Virginia 

lowa shire Washington 
Kansas North Dakota West Virginia 
Maine Wisconsin 


Of these states ten also provide for the sterili- 
zation of habitual criminals: 








California lowa Oregon 

Connecticut Nebraska Utah 

Idaho North Dakota Washington 
Oklahoma 


It is to be noted that the term “habitual crim- 
inals” is generally limiced by definition to in- 
clude only sexual degenerates or perverts. 

Most of the states confine the operation of 
their statutes to the inmates of state institutions, 
but Delaware, lowa, Maine, North Dakota, and 
Vermont authorize the sterilization of any 
diseased or defective resident, provided he con- 
sents to the operation. 


On the other hand 


The twenty-three states which have no sterili- 
zation laws are: 


Arkansas Maryland Ohio 
Colorado Massachusetts Pennsylvania 
Florida Missouri Rhode Island 
Georgia Nevada South Caro- 
Illinois New Jersey lina 
Indiana New Mexico Tennessee 
Kentucky New York Texas 
Louisiana North Caro- Wyoming 


lina 
Five of these states—Indiana, Nevada, New 
Jersey, New York, and North Carolina—for- 





merly had sterilization laws which were subse- 
quently held invalid or unconstitutional. In 
several of the other states—notably Massachu- 
setts and Pennsylvania—bills are pending be- 
fore the legislatures, and there is agitation for 
a sterilization law in Georgia. 

The Indiana statute, first in this country, has 
been substantially copied by a number of other 
states, and may be said to have become a pattern 
for them. A full summary of this law, which is 
now ineffective because held invalid, follows: 


Model statute 


The superintendents of state institutions were 
to cause sterilization of any insane, feeble- 
minded, or epileptic inmate if they believed it 
to be for the best interests of the individual and 
society, and if the inmate was afflicted with an 
hereditary form of insanity that is recurrent, 
idiocy, imbecility, feeble-mindedness, or epi- 
lepsy. Before causing the operation to be per- 
formed, however, a petition was required to be 
filed with the governing board of the institu- 
tion or, in some instances, the state board of 
control. A copy of the petition had to be served 
on the inmate, who was given an opportunity 
to be present at the hearing. A copy was also 
required to be served on the inmate’s legal guar- 
dian, and if there was none, one was to be ap- 
pointed. The parties had the right to be repre- 
sented by counsel at the hearing. 

The board might either deny, modify, or 
grant the superintendent’s petition. In case it 
was granted there had to be a finding “that the 
said inmate is insane, idiotic, imbecile, feeble- 
minded, or epileptic, and by the laws of heredity 
is the probable potential parent of socially inade- 
quate offspring likewise afflicted,” that the in- 
mate can be sterilized without danger to his or 
her general health, and that the welfare of the 
inmate and society will be promoted. An appeal 
could be taken to the circuit court, and from its 
decision to the State Supreme Court. 

The Indiana law also provided that surgeons 
performing operations in accordance with the 
above procedure shall not be liable criminally 
or civilly, and that the law did not outlaw pri- 
vate sterilization for sound therapeutic reasons. 
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is Grounds 
leew of - | = | y | § S ‘ Period before parties may remarry 
State quiped before $| 2) 2/3) 3 | 43 
filing suit 2 | 5 i a z 35 Plaintiff Defendant 
3\5) 6) 8) <2 <a} - - 
Alabama One year! x | x |x| x/x| 11 | 2 months if no appeal) 2 months if no appeal 
SP One year x = |x| x| rm 11 | One year One year 
Arkansas..... Two months +2 x | x|x/x| 9| mmediately Immediately 
California........| One year* x|x/x/| |x| _ 6] One year One year 
Colorado One year’ x | IE |x |x| 12 | Six months “Six months 
Connecticut.....| Three years* [x |x x! |x _8 | Immediately | Immediately i 
Delaware.........| Two years’ |x |x|x| |x| 9 | Two years | Two years 
Dist. Columbia ..| Three years’ | x ‘ah a es _ 1 | Ninety days | Never 
| aPe One year* /x | x |x x x _9| Immediately | Immediately 
Georgia.......... One year x | x|x|x{x/ 10) Fixed by court Fixed by court 
cid avs «4 Three months | x|x|x/| |x| 7 Immediately | Immediately 
Illinois........ One year? [x|xj}/x|x|/x _9 | Immediately Immediately = 
Indiana.......... One year x|x{|x/|x!/|x/!| 7/ Immediately ‘Immediately 
PT One year? (x|x |x| |x| 7| 1 yearor less | 1 year or less i] 
Kansas.......... One year* X|x|x/x x_| 11 | Six months Six months 
Kentucky........ One year PAPRZEQVGEV EEL Immediately | Immediately 
Louisiana...... One year? — 'x| |x| | | 5 | Husband—one year | Husband* 1 yr., 2 mos. — 
> oS ea a Wife—22 months | Wife® 2 years 
ai oa ad One year? x | x | x =| x | 8 | Immediately _Immediately _ - 
Maryland Two years? x | mee _|_ 5 | Immediately _—_—iImmeediately 
Massachusetts. ..| Five years? x|x|x|x/|x/| 8 | Immediately Two years 
Michigan........ Two years? ix ix |x x |x| 9| Immediately | _[mmediately® 
Minnesota....... One year? -x|x|x | x|x| 8| Six months | Six months 
Mississippi....... One year? /x |x |x|x|x/ 11 | Immediately Immediately® 
Missouri......... One year? [x x |x |x|x/| 12/| Immediately | Immediately 
Montana. . One year 'xix|ix| |x| 7 | Immediately | Immediately = — 
Nebraska........ Two years® [x |x erete 6 | Six months "| Six months 
Nevada.......... Six weeks DMBAEIes Immediately Immediately ~ # 
New Hampshire. | One year? -x|x{|x/|x/x/| 13 | Immediately “Immediately — 
New Jersey.......| Two years? ‘x|xix| | | 3| Three months | Three months 
New Mexico...... One year xix x |x |x| 10| Immediately | Immediately 
New York........ . x} | | | | 1 | Immediately | 3 yrs.—consent of court 
North Carolina...| One year! xi] |x/x} mes Immediately | Immediately 
North Dakota... .| One year x|x|x| |x! 7 | Immediately | Immediately 
ETE sone 4 One year x {|x |x|x)|x/|10| Immediately | Immediately 
Oklahoma....... One year Ixixix|x|x 10 | Six months Six months — 
Gueeem.......... One year /x|x|x{|xj/x| 8 | Six months | Six months 
Pennsylvania..... One year six” | x [x ~~ | 10 | Immediately Immediately* 
Rhode Island... .| Two years (x |x|x|x|x/ 12 | Six months | Six months 
South Carolina...| Nocourt divorcee | | | | | | | - 
South Dakota... .| One year? xi|x|x!i| |x| 7/| Immediately | Immediately* 
Tennessee........| Two years x x | a =]x 13 | Immediately Immediately* 
DS tiviucews One year Stnter | § Cruelty cases—1l yr.;) Cruelty cases—1 yr.; 
others immediately | others immediately 
Utah.............| One year x |x{|xi|x|x/|10| One year One year 
Vermont.........| One year’ Pip tbh i ae + Six months | Two years 
Virginia......... One year x! (x tx} | 9) Six months Six months* 
Washington......| One year x/|x x |x| x “11 | Immediately | Immediately ie: 
West Virginia... .| Two years* xi} |x| || 8| Six months | Six months * ® 
_Wisconsin........| Two years? xi|xixix /x | 9 | One year | One year 
Wyoming........ One year? /x|x|x|x|x| 12| One year | One year 





' Longer in certain cases. 

? Shorter in certain cases. 

3 Or bona fide residence since cause of action arose. 

‘ Five years in insanity cases. 

5 One year for cause arising in state. 

* Parties must have married in the state or resided 
there when the offense was committed. 

’ Two years for insanity. 





8 One divorced for adultery may not marry the 
mour, but there are exceptions to this rule in 
Mississippi, Pennsylvania and Tennessee. Special 
restrictions against remarriage exist in South 
Dakota, West Virginia and Virginia. 

* Court may restrain defendant from remarrying: up to 
two years in Michigan; up to five years in 
Virginia (when case is not on grounds of adultery). 
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A PROBLEM IN DIVISION 


This article — and the table opposite — indicate the 48 formulae devised 
by state legislatures for solving the divorce question. 


lations, Professor Chester G. Vernier of 

Stanford University, has commented 
that “divorce statutes are not a product of logic 
alone. They are a resultant of many mixed ele- 
ments. Religion, sentiment, logic, historical 
accident, commercialism, and other matters— 
all have combined to form an inharmonious 
and incongruous whole. Anyone making a 
comparative reading of our American divorce 
statutes for the first time is astounded by the 
unnecessary variation and vagueness of this 
legislative output.” 

There are grounds for wondering whether 

_these statutes are even partially “a product of 

logic.” If they are, it would seem that each 
state legislator in undergraduate days studied 
that phase of philosophy under a different in- 
structor. The tabulated results of these legisla- 
tive enactments form as mad a compendium of 
conflicting ideas and ideals as exist anywhere 
on our statute books. 

Although Mexico’s mail-order divorce system 
has invaded the domestic field, and, during 
1933, 2500 such decrees were awarded to citi- 
zens of the United States, Nevada still bids 
lowest in our country for the divorce business. 
Her residence requirements are shortest; her 
divorce proceedings can be both quickest and 
quietest; her whole atmosphere exudes sym- 
pathy and service for the prospective divorcer. 
Here an applicant can file suit after six weeks’ 
residence, receive his decree within 24 hours; 
remarry on his way from the court house. 

In South Carolina, on the other hand, it takes 
a special legislative act in each individual case 
to free a petitioner from a spouse—even a cruel, 
drunken, adulterous, insane, criminal spouse. 
Down in South Carolina they mean it when 
they say “for better or for worse.” 

But in spite of the many variations which ap- 
pear in our divorce statutes, there is a rather 
definite agreement in regard to the five major 


N outstanding authority on domestic re- 


grounds (see table on opposite page). Adultery 
gives adequate cause wherever there are divorce 
statutes, and only New York and the District 
of Columbia refuse a divorce when one half of 
the matrimonial partnership deserts the other. 

In the District of Columbia the defendant 
may never remarry. In South Dakota an adul- 
terer may not marry during the lifetime of the 
spouse—nor may he do so in New York except 
with the permission of the court. Pennsylvania 
and Tennessee have curiously provided that 
the adulterer may not marry the co-respondent 
during the lifetime of the innocent spouse—an 
arrangement which would seem to put a pre- 
mium on the demise of the unwanted third side 
of the triangle. Stare GovERNMENT wonders 
whether there is any relation between this law 
and the consistency with which Memphis ranks 
among the top three American cities in murder 
rate. 

Twenty-six states permit the plaintiff to 
remarry at once, but the statutes of only nine- 
teen states have granted a similar unrestricted 
freedom to the defendant. Texas eccentrically 
insists that when the divorce is secured on 
grounds of cruelty defendant and plaintiff must 
wait one year, but permits immediate remar- 
riage of both parties in all other cases. 

Quoting from Professor Vernier in conclu- 
sion—as it did in introduction—Strate GoveERn- 
MENT presents the opinion of that authority on 
the possibility of uniform divorce laws for our 
country: “From a purely theoretical standpoint 
we need a simple, uniform law. But our present 
divorce statutes represent such divergent views 
upon fundamental points that agreement does 
not seem attainable except in the distant future. 
However, a comparative study of our statutes 
does disclose many unnecessary variations, gaps, 
and weaknesses, and it is believed that without 
striving for the difficult goal of immediate 
unification, much improvement can readily be 
obtained in many states without great effort.” 
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GRETNA GREENERY 


Border counties prove to be fertile soil for the cultivation of 


orange blossoms. 


to investigate matrimonial statistics. It 

never should have gone into the matter 
at all, of course. In the first place, there is 
something revolting to the sensitive soul in 
casting up a comparative ledger sheet of matri- 
monial enthusiasm in Nevada and in Vermont. 
In the second place, so many inconvenient—or 
unanswerable—questions are posed. Is there a 
reason why orange blossoms bloom most prolif- 
ically in Nevada, in Arizona, in Oklahoma? 
Is there any proof that they fade faster in those 
districts ? 


Ts other day sTATE GOVERNMENT started 


Across the border 


However, the results are interesting, because 
—as alert readers will immediately notice—all 
of the counties which are named in this article 
are on state border lines. This is fair proof 
that when regulations in one state irk precipitate 
lovers, they seek more amenable authorities in 
another. Earnest readers may find herein an 
argument for uniform marriage laws. 

STATE GOVERNMENT, well schooled in copy 
book maxims, is painfully conscious of the ap- 
propriate and telling cliché: “Love will find a 
way!” But ask the man on the street—or the 
woman in the kitchen—why this country needs 
uniform laws; the answer is likely to be, “Well, 
take the marriage and divorce laws, for in- 
stance—” 

This nut will not be easily cracked. But it 
merits the attention of legislators, because those 
states which desire to enforce conservative 
policies may be frustrated by liberal-minded 
neighbor states. Thus the freedom of one may 
impair the control of another. 

This article concentrates on nationally famous 
Gretna Greens; no county is mentioned where 
fewer than 200 persons per 1000 population are 


married each year. Since in the country as a 
whole the rate is less than 16 per 1000, many a 
county achieves a certain local distinction with 
a rate somewhere above 20 but below 200. 


Nevada-California 

It will be observed that the figures throughout 
this article relate to the numbers of individuals 
married. It takes two to make a marriage, and 
consequently readers who desire to consider the 
number of marriages are cautioned to divide by 
two. 

Cover to cover readers of sTaTE GOVERNMENT 
—at least those who play fair and begin with the 
front cover—already know that State of Nevada 
breaks all American records for tying, as well 
as for untying, conjugal knots. Top county in 
the state and top county in the country is 
Ormsby where, in 1932, 638 persons per 1000 
of the population were married. Even the 
most theoretical of statisticians must suspect 
that two-thirds of the local inhabitants do not 
keep on indulging in matrimony at the rate 
of one wedding apiece every eighteen months. 
And since, on the average, over one-third of 
the residents are minors, the rate for all the 
adults would be a wedding apiece each year. 
Ergo—Ormsby, in an economically unorthodox 
fashion, thrives on its imports. 


Arizona-California 

Runner up is Yuma County, Arizona, which 
like Ormsby County is on the California border. 
Here, too, the sole matrimonial effect of the 
depression seems to have been an acceleration 
of the rate: 436 persons per 1000 population 
were married in this county in 1932. 

One of the depressing incidents which these 
researches brought to light was the sad history 
of Love County. (If the reader suspects that 
STATE GOVERNMENT is improving on the names 
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invented by the citizens of Oklahoma, let 
him consult the map of that state!) Love 
County, situated: on the Texas border, was 
formerly second highest in marriages per 
thousand population—which seemed a sad but 
not entirely unreasonable ranking for love to 
take in the matrimonial market. But when, 
in 1932, this county slipped into third place, 
one could not help dropping a sentimental tear 
over the cynical trend of the times. According 
to our trusty United States Bureau of the Census, 
had this county merely held its own, it would 
still be gracing second place, for its 1931 record 
was higher than the 1932 record of Yuma 
County. But facts must be faced: Love County 
ison the decline. It could muster only a meager 
414 newlyweds per 1000 population when 


Cupid totalled his accomplishments for 1932. 

No other county quite ranks with these 
three which are out in front of the field by 
several laps. However, even the “also rans” 
made impressive records. Just across the Ohio 
border lies Brook County, West Virginia, where 
286 per 1000 fervently speak their vows; just 
across the Pennsylvania border, Cecil County, 
Maryland, celebrates hymeneal ceremonies for 
274 persons per 1000 population. Kimball 
County, Nebraska, and St. Bernard County, 
Louisiana, tie for sixth place. In each of them 
270 per 1000 regular residents are annually 
joined in matrimony. Only three other counties 
in the country have a rate that exceeds 200 per 
1000 population: Monroe in Illinois, Simpson 
in Kentucky, and Steuben in Indiana. 





HUMAN INTEREST 


Short notes on legislators and the legislative environment 


Rise: John G. Winant, New Hamp- 


shire’s personable chief executive, flayed 
professional carpers whose constant crit- 
icism seriously obstructs governmental prog- 
ress. Three times state legislator, three times 
governor, he can speak with authority in mat- 
ters of the public service. “America has yet to 
learn,” stated the governor, “that no man in 
public life can make the government better than 
the people want it to be. ... Men in these 
times have risen to high places in government 
to be made the objects of vicious criticism— 
many times when they are doing all in their 
power to serve the best interests of the people.” 
As STATE GOVERNMENT goes to press, Governor 
Winant is serving as chairman of the President’s 
special board which was established on Septem- 
ber 5 to arbitrate the textile strike. 


Premature senator 
At twenty-five Rush D. Holt entered the 
West Virginia House of Delegates, and during 
the four years that followed he utilized his leg- 





islative position to become more than the local 
“bright boy.” A member of the American Leg- 
islators’ Association House Council for his state 
since January 1933, he was also a delegate to 
the Asheville, North Carolina, Regional Con- 
ference of the Association in September 1932, 
and to the Interstate Bus and Truck Conference 
which was held at Harrisburg, Pennsylvania, 
in October 1933. 

Mr. Holt recently cast his eye on national pol- 
itics, entered the Democratic primary, won the 
nomination for Senator. Two more hurdles re- 
main—his election and his youth. United States 
Senators must, according to the Constitution, 
be thirty years of age, and Mr. Holt will not 
achieve that dignity until June 19, 1935. To be 
sure, as he pointed out during the campaign 
when opposition centered its attack on his 
youth, the Constitution also provides that “each 
House shall be the judge of the elections, re- 
turns, and qualifications of its own members.” 
Candidate Holt cited the precedent of 29-year- 
old Henry Clay. But no one thought to inquire 
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about Clay’s age until after he had passed thirty. 
If elected, Legislator Holt may possibly delay 
his appearance until after his birthday, thus 
avoid precipitating a Congressional controversy. 


Feminine speaker and masculine problem 


In the forty-eight Houses of the forty-eight 
state legislatures Mrs. Minnie D. Craig is the 
only woman Speaker—but not the only woman 
speaker. At 12:03 p.m. on July 19 she called to 
order the North Dakota representatives. Or, at 
least, she called to order the Langerite repre- 
sentatives, for the special session was held in 
compliance with a call issued by Governor 
(former Governor) Langer but in defiance of a 
revocation proclamation issued by Governor 
(Lieutenant-Governor) Olson. Therefore, in 
order to hamstring impeachment proceedings 
against their leader, Olsonites did not attend, 
just as earlier in the season Langerites refused 
to make a quorum for impeachment of their 
leader. Next month, dear readers, we shall dis- 
cuss the relation of cosmic rays to the economic 
situation in Antarctica. 

Incidentally, Mrs. William Langer has won 
the nomination, is now 


service examination. Perhaps the Century of 
Progress authorities will donate their Streets of 
Paris as a suitable location for the giving of the 
test. 


We knew them when .. . 


.. . Dr. Edwin E. Witte when he was director 
of Wisconsin’s legislative reference service. Now 
he has been appointed director of the research 
staff of the Commission of Cabinet Officers set 
up by the President to study unemployment in- 
surance, old age pensions, and employment ex- 
changes—among many other social problems. 
Miss Perkins, in a recent press conference, ex- 
plained that the group will not only act as an 
agency to integrate the material which has 
already been gathered but will also conduct re- 
search designed to complete the essential data. 
Industrial decentralization, technological un- 
employment, and “made work” possibilities are 
some of the matters to be considered. 

. . . Allen Moore when he was director of the 
Legislative Reference Bureau of Colorado—and 
also Professor of Law at Denver University. 
Now he has been appointed a special counsel 


for the N.R.A., and is 





campaigning for the gov- working in Washing- 
ernorship. CONTRIBUTIONS ton, D. C. 
ACCEPTED . . . Governor Frank F. 


State control of nudism 


Merriam when he was 


Last session a statute 
was passed in Kentucky 
which provided for the 
inspection of nudist col- 
onies. The administra- 
tion of the law will be 
delegated to an officer 
appointed by the Attor- 
ney General. Columnist 
Brubaker remarks: 
“Large numbers of men 
of all ages have applied 
for the job, the unem- 
ployment situation still 
being grave.” STATE Gov- 
ERNMENT hastens to in- 
quire whether the posi- 
tion will be filled by civil 





State Government proposes to pub- 
lish from time to time a page or two 
of human interest stories similar in type 
to those on this and the preceding page. 
Its readers, of course, are in a strategic 
position to garner lively anecdotes con- 
cerning legislators, and concerning col- 
orful occurrences in the legislatures. In 
effect they can—and State Government 
hopes that they will—constitute an ex- 
tensive reporting system covering the 
entire country. 

Write the story yourself, or send in 
the facts to be worked up for publica- 
tion in the editorial offices. The pub- 
lished items will seldom exceed 250 
words—but the shorter the better. 

Material of serious content will, of 
course, be welcome, but material to 
which the fillip of wit has been added 
or which contains the possibility of en- 
tertaining treatment will be seized 
upon. 








Lieutenant Governor of 
California and ex officio 
President of the Califor- 
nia Senate. Now he has 
become Governor by the 
death of James Rolph, 
Jr. and has been nomi- 
nated by the Republican 
party to make the race 
against Upton Sinclair. 
Governor Merriam is 
still a member of the 
Board of Managers of 
the American Legisla- 
tors’ Association and a 
Vice President of the 
Council of State Govern- 
ments. 
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U. S. A. 


Uniform State Action is discussed as a possible substitute 
for governmental centralization. 


action is so widely recognized that it 

would be repetitious to argue the point. 
Usually, however, the recognition of this need 
does not go hand in hand with an understand- 
ing of the manner in which the need may be 
met. It is significant that until Professor W. 
Brooke Graves of Temple University prepared 
his “Uniform State Action—A Possible Sub- 
stitute for Centralization”—a 368-page volume 
which has just been published by the University 
of North Carolina Press—no prominent student 
of political science had undertaken to survey 
the methods now employed to bring the states 
closer together or to think through the possible 
methods for improving a situation which all 
recognize to be unsatisfactory. 


Te need for greater uniformity in state 


A colonial ideal 


From one point of view, of course, the need 
for uniformity in the governmental activities 
of the various states was the primary force which 
led to the drafting of the Articles of Confedera- 
tion, and later to the adoption of the Constitu- 
tion. The first century’s experience under the 
federal constitution, however, demonstrated 
quite clearly that unless radical changes were 
made in the text or the interpretation of that 
document, it could not promote the uniformity 
which was rapidly becoming necessary in many 
fields of governmental activity. The necessity 
for some other method of bringing the states 
together became obvious. 

Significantly enough, the first step in this 
direction was in the field of legislation, for 
the National Conference of Commissioners on 
Uniform State Laws was established as early as 


1892. It was nearly twenty years later that’ 


Theodore Roosevelt called the first Governors’ 
Conference and set in motion an executive and 
administrative cooperation which is growing 
daily. Hardly a three-month period passes 


without the organization of some new group of 
state officials. The past few months, for in- 
stance, were marked by the establishment of 
the National Association of State Police Execu- 
tives, the National Association of Tax Ad- 
ministrators, the National Conference of 
Liquor Administrators, and the Western Motor 
Vehicle Conference. 


A common aim 


These fledglings among the “birds of a 
feather” listed in State Government for May 
1932 have the same purpose of promoting a 
cooperative effort among specific groups of state 
administrative officers. Some of the organiza- 
tions—such as the Governors’ Conference— 
were developed under the stimulus of federal 
initiative. Others, such as the National Con- 
ference of Insurance Commissioners, spontane- 
ously developed to meet an existing need. The 
movement has even extended to the judiciary 
with a National Conference of Judicial Councils 
seeking to assist the states in harmonizing their 
discordant practises in the administration of 
justice. 

The nine pages in which Professor Graves 
describes the project and work of the Interstate 
Assembly and of the American Legislators’ As- 
sociation seem to be typical of the care with 
which he has handled all of the various agencies 
of state officials which are working toward uni- 
formity. The volume may well be described as 
an authoritative handbook of the really con- 
structive efforts which are being made in this 
direction. 

In the last of the twenty interesting chapters 
Professor Graves outlines a program to hasten 
uniformity which is already being realized in 
the development of the Council of State Gov- 


_ernments. The five principal suggestions are: 


1. The effort must be made to stimulate 
interest in the idea of uniformity among those 
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who have the power to act—namely, public 
officials, both legislative and administrative. In 
this respect, the conferences of legislators held 
by the American Legislators’ Association are 
headed in the right direction as are the associa- 
tions of state administrative officers. There is 
excellent reason for believing that the National 
Conference of Commissioners on Uniform State 
Laws would have been vastly more successful 
if it had been founded upon this plan, and had 
encouraged the selection of members of the 
legislatures as Commissioners. These same 
Commissioners would then have felt an active 
interest in sponsoring in their official capacity 
the uniform acts which they had heard dis- 
cussed, and which perhaps they had helped to 
frame. Their membership in and their contact 
with the Conference would have made many of 
them effective champions of the principle of 
uniformity on the floors of the legislative 
chambers. Through an error of judgment which 
perhaps could not have been foreseen when the 
National Conference of Commissioners was 
established more than forty years ago, the Con- 
ference has been obliged through all these years 
to work indirectly. It is littke wonder that 
legislators have so often been cool and unin- 
terested, if not actually hostile to uniformity, 
when their only contact with it came second- 
hand from Commissioners who represented no 
important social, economic, or political group, 
and whose official status left them in a position 
little better than that of ordinary lobbyists. 


In the administrative field 


2. A National Council of State Administra- 
tive Officers, chosen from selected administra- 
tive fields, should be organized for the purpose 
of studying the existing situation, and of de- 
vising ways and means of furthering uniform- 
ity in state action. 

In a National Council of State Administra- 
tive Officers, one would find the representatives 
of the associations of officials in the selected 
administrative fields. These would in all prob- 
ability, have to be confined to the institutional 
or housekeeping services, since the diversity of 
interest in the primary or functional services 
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would be so great as to prevent effective co- 
operation in such an organization. Moreover, 
staff agencies could cooperate in such a venture 
more easily and more effectively than those 
operating extensive field establishments. Such 
a body, organized on as broad a basis as might 
be judged feasible, could organize itself as a 
central agency to work for administrative uni- 
formity where this was judged possible and ad- 
visable, in some such manner as the National 
Conference of Commissioners on Uniform 
State Laws and other agencies have worked 
for legislative uniformity. 


Co-workers toward uniformity 


3. The central organizations working for 
legislative uniformity, and the proposed central 
organization working for administrative uni- 
formity should have their headquarters located 
so closely adjacent that the fullest possible de- 
gree of cooperation could be realized at all 
times. The structure of our government, with 
its compulsory division of powers established 
by the various state constitutions will probably 
not be substantially modified for many years 
to come, but this is no reason for maintaining 
the division as between the agencies working for 
uniformity, where its existence could operate 
only with the effect of impeding the progress 
of the work. 

Every individual who has given serious con- 
sideration to the problem of uniformity knows 
that legislative uniformity without administra- 
tive uniformity is well nigh impossible, and 
that administrative uniformity is equally de- 
pendent upon legislative uniformity. With the 
central organizations in both fields working 
in close harmony, the possibilities of accom- 
plishment are far beyond the dreams of those 
who have struggled valiantly to achieve uni- 
formity with the inadequate machinery hereto- 
fore available. 

4. The members of the judiciary in every 
court of record in every state must be kept in- 
formed of the nature and purpose of the uni- 
formity program so developed. No effective at- 
tempt has been made thus far to bring this nec- 
essary information to the attention of judges. 
































STATE GOVERNMENT 203 


5. An extensive educational campaign in the 
interests of uniform state action must be in- 
augurated. 

Our accomplishments to date have been 
limited because we have not sensed fully the 
significance of the problem (which in its acute 
form has quite recently come upon us), and 
because we have not organized ourselves effec- 
tively to solve it. The policy of drift has failed. 
It is time to take stock of our needs, marshal 
our resources, and proceed toward a more satis- 
factory solution. If we do not do so, we shall 
have no one but ourselves to blame, if as many 
fear, the states are ultimately reduced to mere 
administrative units in a vast centralized gov- 
ernmental machine. Local government is the 
basis of all national systems, and especially is 
this true of countries like our own, which in- 
herit the Anglo-Saxon tradition. If we really 
believe, as we profess to do, that both the 
tradition and the reality are worth preserving, 
we must act while there is yet time. 

It would do no good—even if it were true, 


and it is not—to lay the blame for the existing 
condition to the grasping tendencies of the © 
federal government. The states have not lost 
a single power of which they made effective 
use. The powers they have lost have been 
powers that they either could not or would not 
use—could not use because of excessive cost, 
or of conditions beyond their individual con- 
trol; would not use because they did not stir 
themselves to action or did not think it mat- 
tered, until it was too late. Under these cir- 
cumstances, the federal government has 
stepped in—under the subsidy plan, or through 
the use of some stray power which no one 
seemed to claim. 

The future of uniformity will be exactly 
what we make it. It is not an end in itself, and 
it possesses no magic powers, but it is an effec- 
tive instrument which, intelligently and wisely 
used, can greatly assist in the solution of many 
of our present administrative problems, and 
many of our problems of federal-state rela- 
tions.” 





TEXTS AND TABLES 


These few suggested readings will prove a helpful background when 
legislators once more file into legislative halls. 


conscious, it has also made public officials 
conscious of tax delinquency. A thorough 
study of this problem in Tennessee has been 
made possible by funds granted by the Social 
Science Research Council for this purpose. This 
survey is being made by Professors Charles P. 
White of the University of Tennessee and T. L. 
Harvard of the University of Chattanooga. In 
an article in the Tennessee Law Review for 
February, 1934, Professor White summarizes the 
legislative aspects of his findings as follows: 
“There was a rapid increase in tax delin- 
quency even in the years immediately preceding 
the depression. . .. This suggests that the law it- 
self is a contributory cause of delinquency. First 
the whole procedure takes too long, thus en- 
couraging delay on the part of the taxpayer, 


I the depression has made the public tax- 


and preventing prompt disposition of the de- 
linquent cases by collecting officials. Second, 
the frequent postponements of delinquency 
dates and reduction in penalties has probably 
stimulated delinquency by creating the belief 
that the penalties would not be imposed. Third, 
some of the provisions relating to penalties are 
vague and ambiguous, thus preventing uni- 
formity of application. Fourth, no provision is 
made for sending statements to taxpayers, or 
for payment of taxes in installments, both of 
which might stimulate prompter payment.” 


State fire insurance laws 


Each year the Spectator Company in Phila- 
delphia issues a portly volume “containing a 
digest of the statutory requirements in the 
United States and Canada relating to fire in- 
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surance companies and agencies.” The thirty- 
third annual edition of this work—Fire Insur- 
ance Laws, Taxes, and Fees—has been revised 
to December 1, 1933. 

The fire insurance law of each state is sum- 
marized under a series of key headings by some 
qualified individual—usually a member of the 
state insurance department. 

In addition, there are a number of tables sum- 
marizing and comparing the laws of the various 
states. Although the volume was prepared for 
the convenience of insurance company manag- 
ers and agents, the directors of legislative 
reference bureaus will find it no less useful in 
answering questions concerning insurance law 
which may be raised by members of their 
legislatures. 


The Municipal Year Book—1934 


The Municipal Year Book—1934, recently 
published by the International City Managers’ 
Association, carries as its sub-title: “An authori- 
tative résumé of activities and statistical data of 
American cities,” and the volume justifies its 
title. 

In the first one hundred pages the reader will 
find informative articles by outstanding 
authorities on various problems of municipal 
government and summaries of the more sig- 
nificant developments in various fields of mu- 
nicipal administration during 1933. Included 
are brief notes on a score of such topics as budg- 
eting, accounting, personnel administration, 
city planning, educational and recreational 
facilities, housing and welfare activity, public 
health, and fire and police administration. 

In Part II the editors, Dr. Clarence E, Ridley 
and Mr. Orin F. Nolting, have collected an 
extraordinary amount of useful information 
concerning the governmental systems in Ameri- 
can cities. There are tables analyzing the form 
of government in 630 cities; there are direc- 
tories of city officials of all types—city managers, 
librarians, directors of finance, and fire chiefs; 
there is a final series of tables setting forth the 
expenditures, delinquent taxes, indebtedness, 
and assessed valuation in each city over 30,000. 
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Legislators who are puzzled to find solutions 
for the problems of municipal government in 
their state will do well to consult this com- 
pendium of valuable information. 





Under the Domes 
Four special sessions are now in progress 


The Rhode Island legislature is still in ses- 
sion, struggling with budgetary problems; New 
Jersey’s 81, Texas’ 181, legislators have recently 
swelled the list of the re-employed; and the 
Pennsylvania General Assembly has recently 
gone treasure-hunting for the pot of gold at 
rainbow’s end which is tagged “relief re- 
sources.” The California Legislature convened 
on September 12 in response to a call issued on 
September 11 by Governor Merriam. The 
major problem—as in the case of Pennsylvania 
—is to provide adequately for relief of the un- 
employed. 

In the interval between sTATE GOVERNMENTS 
Louisiana’s late, great special session convened, 
labored, adjourned. Exuberant press accounts 
limn a picture of the always colorful streets of 
New Orleans now crowded—frontier fashion— 
with newly appointed “vigilantes,” slot machine 
venders, race track bookies, procurers, election 
guards—and unemployed municipal officers. 

Official (?) statements deny the existence of 
a special session in North Dakota last month. 
In the face of this pronouncement, sTATE Gov- 
ERNMENT can only say that the social gathering 
which was held in the state capitol at Bismarck 
broke up on August 21 after four happy days 
of reunion. 


Legislatures Now Meeting 


Special Sessions Convened 
California September 12 
New Jersey September 5 
Pennsylvania September 12 
Rhode Island June 14 
Texas August 27 


Recent Adjournments 


Special Sessions Adjourned 
Louisiana August 18 
New York August 18 














GOVERNORS 


Executives for executives: At the last meeting of the Governors’ Conference—held at 
Mackinac Island, Michigan, July 26-28—the following new Executive Committee was 
elected: Governor McNutt of Indiana, Chairman; Governor Conner of Mississippi; Gov- 
ernor Horner of Illinois; Governor Landon of Kansas; Governor Winant of New Hamp- 
shire. Former Governor Hardee of Florida continues as Secretary, Governor Wilson of 
Vermont as treasurer. Governor.Comstock of Michigan was host to these executives as 
well as to all of the other Governors who were present, namely: 

Governors Herring of Iowa, Allen of Louisiana, Ely of Massachusetts, Olson of Min- 
nesota, Park of Missouri, Pinchot of Pennsylvania, Green of Rhode Island, Blackwood 
of South Carolina, Kump of West Virginia. 

The continuity man in the Governors’ Conference is former Governor Cary A. Har- 
dee of Live Oak, Florida, and Washington, D. C. Since 1925 he has been the gracious 
and courtly secretary of the Conference—quiet and effective worker on unpublicized 
but important administrative affairs. 





More aids to justice: Governors were urged in a resolution passed by the American 
Bar Association at its recent Milwaukee meeting to take the leadership in establishing 
permanent commissions on criminal justice. Envisioning an active supervision of crimi- 
nal law enforcement, the resolution recommended that such commissions in each state 
should keep in constant contact with state courts, with local bar associations, and with 
the Department of Justice. 





Stands on strikes: While the Atlantic seaboard struggled with strike situations, more 
than one governor played an influential part. Much public attention was focused upon 
Governor Winant of New Hampshire by reason of his able chairmanship of the Presi- 
dent’s Board of Inquiry concerning the nationwide textile strike; Governor Ely of Mas- 
sachusetts used his influence in favor of arbitration; Governor Blackwood of South Car- 
olina looked over the ground, decided that action was needed, sent national guardsmen 
to the conflict area. 





Educational note: The chief executives of two large states are both members of the 
Board of Trustees of one small college—Williams: Herbert Henry Lehman, Governor 
of New York, who graduated from that institution in 1899, and Joseph: Buell Ely, who 
graduated in 1902. 





Tax-wise governor: Governor J. Marion Futrell of Arkansas recently declared for a 
separation of the fields of state and federal taxation in an address to the State Tobacco 
Tax Association. Long in agreement with Governor Futrell on the desirability of tax 
allocation, the Interstate Commission on Conflicting Taxation has recommended that 
further duplication of state and federal tobacco taxation be avoided. 





Federal competition: Governor Bryan of Nebraska reports difficulty in road building 
because good engineers have been drafted from the Highway Department to work on 
federally financed public works projects. Within recent months twenty-nine such shifts 
in personnel have occurred. Flexible federal salary schedules leave state governments at 
a marked disadvantage. 




















“HERE WE REST” 


During Alabama’s territorial period—1817 to 1819—its seat of government was located 
at St. Stephens, but its first constitutional convention and its first legislative session 
were held at Huntsville. In 1820, at the suggestion of Governor Bibb, the capital 
was removed to Cahaba. Realtor Bibb had, it seems, newly staked out a sub-division in that 
vicinity. Said he: “A large portion of the receipts from this venture has been expended 
for the construction and equipment of suitable public buildings.” He did not mention the 
use to which the remaining portion was put. 

Six years of Cahaba’s insalubrious climate were sufficient. Legislators decided to change 
the capital to Tuscaloosa—where it remained for 18 years. Bored, Cotton Staters then took 
a hand, voted to have a try at Montgomery. By 1847 the new state house was nearing com- 
pletion, and Montgomery urchins were gaping at the arrival of wagons filled with the state 
documents and archives—the arrival, unluckily, of thirteen such wagons. Montgomery 
gossips wagged knowing heads when, two years later, the new capitol was burned to the 
ground. 

Finally, however, Alabama’s official migrations had come to an end. Wingweary legis- 
lators voted to rebuild on the same site. In the new capitol, completed in 1851, the state 
secession convention was held in January 1861. Here Jefferson Davis was elected President 
of the Confederacy; here, inaugurated. Here, too, the Confederate Congress held its first 
session. 
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